THE ATTORNEY GENERAL
OF TEXAS

ald C, Maan AUsSTIN, TEXAS
ARy

Mareh B, 1929

Hon, Otka ¥, Meare '
County Attaraey

Colorade County

Celumbus, Tenas

Dear Sir:

Opinion Ne. 9-328

Re: Ouestion of aligibility to hold
oifice of Justice of the Peace
as vrained under Articla 2940,
Ravised Civil Statutes.

Your Jetiter of February $th addressed to Hon, Cerald C,
Mann, Atleraey Gensral of Texas, has beon received by this Depart-
mant wherein you ask the quention as te whether a man can lagally
. qualily and hold the eoffice of Justice of the Fesce, having acted a8 one
of the judges of the general election at whick he was electsd,

- Pearmit us 10 set forth the following facts wpon which your
quention {8 based;
AOne of the fudges of the election was
. mominated as Justice of the Feace for Pre~ ‘
einct 73 at the last Frimary election. This
‘man 4id not have his numne on the ticket ot .
" the Primary slection bat ks namse was writ-
ten in and e was nominated for the oifice of
Justice of the Feace for that Frecinct. Then
at the General slection, ibe same man who was
.. .. nominatéd in the Primary slection for the of-
fice of the Justice of the FPesce aguin acted as
Judze at the Gensral glection, wharein ha was
wlected as Justice of the Peace, his name have
tng ber on the ticket al the time, A short time
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before time for thia man o make boad, sbjection was
made that he was not qualified 1o act as Juige of the
election at the time he was slected to an office. There
was no protest sgainst his acting as Judge, so {aras ]
knew, at the time he acted as Judge of slaction, neither
was thare any contest of the election had.*

The above guestion calls for an epinien as %0 whether or met
swch a person ia eligible 40 hold the office mﬁoudhm.tm:h
2940 which reada in parts

*Ne one who holds an office of profit oy trust
wader the United States or this Stats....0r wvia (s a
candidate for sffice,....shall act a3 judge, clork or
superviser of any slectien....”

The establishunent of the sffice of Juatice of the FPeace is pro-~
vuodlorlahrmm $, Baction | of the Constitution of Texas, Alsoc wn-
dar Article !ﬂhﬁmﬂhﬁop.nﬂﬂ&nfm Section 18;

®erseln wach auch precinct there shall be elected
at sach hiennial election, enn justice of the pence and
ene constable, sach of whom shall hold kis eifice for
twe years and uatil his successer shall be slected and
“‘u‘h‘; utc.

Article 2373 provides:

*The qualified voters of sach justice precinet in
this State, at each bisnnial slection, shall elect one
justice of the peace, styled in this title ‘justice,” who -
shall hold his office for twe ysars, Each justice shall
give bond puyable t0 the county judge in the sum of
one thousand dellars, conditionad that he will faith«
fully and impartially discharge the duties required of
him by law, and will premptly pay ever to the party
entitled %0 yeceive i, all moneys that may come into
his hands during his term of office.*
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Eligivility w s Siate effice beloags equally W all persens aot
excluded by the Constitution or statuies,. Ve are umnable to {ind any provi.
sioa in the Constitution ov the statutes of this Stats prescribing rules of
sligidility fer qualifying the person t0 hold the office of Justice of the FPeace,

Article 2949, supra, specifically prohidits ens who is & condi-
date for State oflice from acting as judge, clerk or supervisor of any general
claction. Bt as declaved in Savege ve. Umphries, 118 SW 893, wharein the
quastion was ralsed, the provisions of this statute wers directed enly to
the preper Mlding and conducting of the slaction xnd not 40 the eligibdlity
or disqualification of & person stherwise qualified, whe received the ma-
Jority of voies as such election, to hold office,

Whare the Constitution is 8o framed which cenining ne provi-
sions defining the terms “who shall be eligible to office”, such, we think,
supperis the fact that the intention of the framers of the Constitution was
%o confide the slection of suck officers % the satramnmeled will of the slec-
tors. The priaciple upoa which eur visw ls expresaed is well 1aid down in
the case of Heury Stouself va. State of Taxas ex rel Gustavas Lacowur {Tex.
Sup. Ct.) 15 89 1100, 12 L. R. 8, 364,

it is, Garefere, the aplaion of this Department that & person
who scied a8 juigs at the general election wherein he veceived & majority
of the legal votes cast for the effice for which he was a candidaie, in vicla«
tlen of Article 2949, R, C. §., is not merely by reason of such vielation
Mdtmb&ﬁagﬁwdﬂu.

Yery truly yours
ATTORNEY QENERAL OF TEXAS

By

wm, J. X, King
Assistant
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APFROYED:

/s/ Gerald C, Mann
ATTORNLEY GENERAL OF TEXAS



